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HO' I lnom it will be ungrateful to Your Lordſhip, 
and I ſhall run the Hazard of lying Tour good Opini- 
den, 1 cannot forbear repeating to the World what is 
1 4 great Meaſure proclaimd aloud evry Day: 1 
mean Your Lordſhip's Extraordinary Sagacity and Judicious Admi- 
niſtration of the Common Law of England, which is the Bul- 
wark of our Liberties, and a Barrier, betwizt them and Arbitrary 
Government. N | 


Your Lordſhip knows well, and is truly ſenſible, that an Inva- 
fron of thoſe Riphts, to alter or divert 5/4 common Courſe and U- 
ſage of the Ancient Laws of the Land, is one of the moſt con- 
fiderable Steps towards the Introduction of Tyranny and Oppreſſion: 
For when the People know not the Extent of any Power exer- 
ciſed upon them, it puts them into Fears and Jealeuſies, and at 
laſt drives them to ſome deſperate Attempts ta free tocmfgipes from 
the Yoke. of Bondage. 


I don't deſign by this to infer that Tour Lordſhip”s Opinion was 
deliver d agreeable to the Arguments made uſe of in this Trad, 
for Tours was in Relation to the Point of Law brought before Tou, 
and manag d after a quite different manner, to wit, with all the 
Penetration of a Judicious Laywer, and the Impartiality 1 4 Juſt 
Judge: But I have the Vanity to take the Scope of Tour Lord- 
ſhip's Argument to be a ſtrong Support to the Intention mine. 
And the Judgment Tour Lordſhip was pleaſed to give in that Caſe 
was ſo clear, ſo ſolid, and fo convincing, that J muſt declare it 
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weiph'd more with me than the contrary Opinion of ſo many Judges 
3 you : The I know Tour Lordſhip will be 7 taking 
that to be a Compliment deſign d you, that I'm afraid You will ſcarce ©, 
pardon the Donor; yet. tam: fo well: ſatisfied and convinc'd with the 
Arguments Tou urg d in Bebalf of the Habeas' Corpus being al- 
bw in this Caſe, bat I ſhou'd neuer pardon my [ſelf if I omitted 
to whom they are ſo much indebted far 


their Libertees. | 
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Sentiments from the reſt of Tour Brethren, but that Your Honour 
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PRE F A CE. 
; HE Spirit of Peace, © with which Sir H. Ml. ſeems 
fa plentifully endow'd in this Preface, and in behalf of which h# 
#iade fch large - Declarations laſt Sitting of Parliament in his 
Peace at Home, muſt needs comince the whole World that bis 
Defigns are anſwerable to the Sincerity he pretends to; and none 
but 4 very Uncharitable Chriſtian; vr an 2 in Politicbs, ou d 
doubt the Profeſſor of ſo worthy a Patriot of his Cowntry, ' 


And I bod blame my ſelf e#treamly for diſtruſting the Sinctrity 
of Sir H. M. in promoting the Tranquility and Union both of 
þ | 


urch and State, if his ſo early blowing the Trumpet of Peace 
laſt Year, when War was at the Door, had not Caution d me to Refl-, 
there are Men can look one way and row another. I muſt needs ſay 
thus much of our Author s Inclination to Peace, that when he has 
actually Praclaim d War, and ſet hiniſelf up for 4 Champion, be will 

the Lift, rather than enter into the Coinbat with his Enemy : 

For in his Preface. to the Vindication of his. Conformity Bill 
be ſays he will Reply ta the Arguments of any Perfon that will 
Own his Principles and Arguments fairly, and without Perſonal Re- 
Hectians. Taufe in every Punctilio, a I thought, to his 
Challenge, and expefted a Rejoinder, but inſtead thereof I meet here 
with a New Controverſie in which 1 find our Author ſtill the Cam- 
pion: But I hope he will not defert. the Field now (fince tis for ſo 
brave a Canſe as Liberty) till he has tryd the Iſſue. LY 


1 gueſtion not the Honour of in Enemy, but as in this C auſe he 
Fights ſecurely, and in Armour, ſb I hope be will nit take all the 
Advantages againſt 4 Naked Man, who has nothing to defend himſelf 
but the Truth and Juſtice of his Cauſes 3 


J To Manage a Controverſic fairly, is one of the niceſt Points and 
moſt difficult Things in the World; but fince Sir H. M. and aim 
at the ſame thing, namely, the Juſtiſication of the We, and 

15 | | B 1% 


PREFACE. 


 Priviledges of Engliſh Parliaments, and the P, operty and Frebdail 


4 the People of England, but only differ about the Methods of 
reſerving and Eftablifhing thoſe Rights, I cannot underſtand 


what great Reaſon. there will be on any fide for Heat or Reflection, 


any other way than the Nature of the Arguments, and the Rea- 
ſons offer d to ſupport it, may Occaſion, 


POM | * e | 
Therefore, for Method's ſake, I ſhall btiefly Animadvert upon the 
Preface, when I have informd my Reader, that few Men in their 


Senſes doubt of the Fidelity of the whole Body of the Communs of 


England as a Houſe, both as to their Sovereign and their 
Country 3. and therefore it may ſeem very aſtoniſhing that eur 
Commoner of England /hould not give all Veneration and Reſpelt 
due to that Auguſt Aſſembly: But then tis no wonder at all to Hear 


there is à poſſubility af having Members creſt into that Honcu- 


rable Houſe, who are Private Enemies (in a Publick Capacity) to 
their Country, who inſtead of N Publick Affairs, and diſ- 
patebing - Neceſſary Supplies for. the Service of the Govern- 
nent, introduce Feuds and Animoſities, and under the pretence 


* 


of quieting the Minds of the People, raiſe em up ta Fears and 


Nor is it. any unha ppineſs to the Nation that the' Two Houſes 0 


Parliament have of late differ d in their Opinions, but the Mij- 
fortune lies, that there are too many Malevoalent Abettors of Bi- 
n, mbo ſtudy to be of different Opinions in the Houfe for 
that purpoſe, though their Reaſon has perſuaded them to the contrary 
long. before: A very Eminent Inſtance of which we had the laft 
Sitting in Parliament; for undoubtedly all Good Men are 
glad to ſee the Conſtitution of Parliaments Supported 
and Maintained, but not at the hazard of the Peoples Liberties ; 
and though the Commons may have Acted with all the 
Sincgrity Sir H. M. can pretend to, and, as they apprehend- 
ed, for the General Good and Safety of the People; yet i 
the People. are not ſatisfied that their Liberties are ſafe, whi 

they are ſo warmly contended for by the Commons, in Oppoſition to 
their Opinions, the Commons cannot properly be Judges for themſelves 
in a Matter that ſo nearly concerns them, and is an Intereſt different 


from the Priviledges of the People whom they Repreſent ; and though 
ts Commons cannot be impeach'd of diſcharging their Truft where 


than with great Fidelity to the Publick, yet when they are to boſe 
or gain by the Judgment, tis not impoſſuble but they may be inclined 
to give a more favourable Opinion for themſelves, than they 

wou'd 
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„„ o „ . 
wou d in the Determination of an Affair altogether indifferent to 
them in their ſeveral Capacities, as Members of that Houſe. 


Therefore the Lords might poſſibly be leſs Partial in an Affair of 
this Nature, as the Caſe of Aſhby and White, where they were 
not Intereſted as a Houſe, but as indifferent Judges between one 
Man and another, or of the Priviledges of the Commons, and the 
People who Elected them; nor cou'd the Lords propoſe to reap 
any Advantage by ſuch a Determination as they made, but they 
may poſſubly ſuffer by it; if it be as our Author Affirms, That 
the Commons have ever had a Right of Impeaching others, though 


it was never yet known that they themſelues were liable to be 
Impeach d. 


I am glad to find Her Majeſties moſt imcomparable Speech has 
work'd up our Author to a ſweet Diſpoſition and Harmony of Peace 
and Union, after his dreadful Fears and Apprehenſion of Danger 
from the Diviſians and Diſputes of both Houſes, which might poſ- 
fibly come to a good Underſtanding, if the Differences within 
Doors were not induſtriouſly kept up by Incendiaries with- 
out Doors. Then I fear lam got on the wrong ſide the Hedge; 
though I have this to ſay for my ſelf, I mean no more to keep up 


the Quarrel without Doors, than Sir H. M. or the moſt Peaceable 
Member does within Doors. | 


Though ſome True-born Engliſhmen are, notwithſtanding the 
Sincerity of the Commons to preſerve the Rights of the People, ſo Cre- 
dulous and Ill- natur d as to believe that their Repreſentatives have 
not only willingly, but wilfully Engaged in this unhappy. Controver- 
fie, that they are now catching at the Shadow, and contending for 
a Trifle, a Feather in their Caps, and not for the Fundamental 
Rights and Priviledges of the Commons of England; and if the 
Rights of the People are not the things that are ſo contended for by 
the Commons, theſe ill People will ſay they are aiming at Arbitrary 


Power, and have ſome great Matters in their Heads which they 
cannot fathom. 


THE 


4 LE 
.4 
. * 
* — 
— al Bo . * 
_— 
: f 
. 
= th 
Lo - 
| „ 
„ _ 
Th, 
a - 
C o 
— 
= 
* 
8 = 
- 
» * 2 
- — »” 
w- —_ 
* i 
« > 
= 


ed 2. 4 


——_— 


4 


* 
- 
: 
.. 5-7 
-—_ 
„ 
* 
— 
5 - 
” 
i 
r ” 
- a# -* 


— — —¼qã — —— 


4 
g_— 
2 2 
2 _ 
_ - 
* _— 
” 
" of 3 
* 
* 
* " 

. 4 of 
** > 
4: 

2 
* 3 
8 
8 * 
8. ” „ 
1 C. 
— \ 
* „ 
„ Mu 
3 . 
* 
„ N, 
— 
. 
of 2 
8 
* 
* 4 , 
9 
_— 8 
w* : 
© 
— 29 
_— - 
. 
o 
. 


_- 
2 
8 * 
— ; 
yu — 
—_ 
an 9 
— 
- 
- 
* 
a 1 
2 9 * 
— 
— 
1 
. 
* 
99 
-- 
7? 
*. 
« 
* 
J nth 
—_— nd 
8 » 
l — 
* 
Ez . 
- 


_ 
* 
— £. = . 
. _ 
* 
LY 
= „ = Y 
— * 1 
* 
yo 3 k 
is n 0 _ 
4 - 
* * of ” 
. * 
- 
- 7 P 
_ « V — 
ol 
a * " Led 
— wt * * 
* | a Y : 
* 
0 aw a 
- 
"3< „ 
at 2 
— 2 
19 — 
Fg _— 
— — 
* 9 4 
XX » 
wy” Y * 
* 0 
. 4” 204 
, > 
2 _ 
* — 
* "= 
4 : 
- * 
* 
>” _— 
94.0 * 4 
Co - ” 
4.- - - 
. - 
| 4 "Ea - 
«4 \ 
* w © 
* . — 
2 
* 
A b 
. — — 
” * 
* 
- 
— = _ 
. — 
=— = 
ow * 
* 
1 - > 4 
> 
4 
* 
5 - 
8 
an< 
* * 
- 4 
f — 1 
_— 4 
„ * I 
— 
— 
* 
* * 
s * 
* 4 


7 


* 


s 
SG i+Ts 


* 
4 - 
* 
* 
6 - un — 
- 
5 * 
/ * 
„9 
- 
* 
* 
o 
* . * 
* 
9 * 
. * 
. 
. 
„ 
2 
* 
9 \ 
- 
, " 
. 
* 
* 
_ 
U 
» 4 
N 
4 
- 
4 1 
— 


P 


> 


Os EU wore thy 5 ac 


THE 


Ancient and Fundamental Righit 
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Engliſh Parliaments 


Shall not waſte Time in relating the State of the Caſe 
between A/by and White, which is repreſented by 
Sir H. M. but proceed directly to Examine the Argu- 
ments us d by that Author as ſuccinctly as may be, in the 
following Poſitions laid down by the Members of the 
Houſe of Commons; the Firſt whereof is this; 


That all Matters of Parliament are cognizable there, and nit 
EET EE... 
This our Author attempts to demonſtrate both by Au- 
J on, 
ff. By Authority, he takes theſe Words of my Lord 
Chief Juſtice Coke, in his Fourth Inſtitutes, and his Chap- 
ter of Parliaments ; That the King, and the Three Eſtates 
« of the Realm, that is to ſay, the Lords Spiritual, the 
Lords Temporal, and the Knights, Citizens, and Bur- 
© geſſes in Parliament Aſſembled, whether they ſit in one 
« Houle as formerly, or in Two Houſes as at this Day, 
do Compoſe the Great Body Politick of the Kingdom, 
« and do conſtitute that Supream Court calld, The High 
Court of Parliament. . . oe 
From this Saying of my Lord Chief Juſtice Coke I ſup- 
poſe it was our Author affirm'd that there were Three 
Eſtates in Parliament, but that the Queen neither made One 
bf the Three, nor did She Conſtitute a Fourth. * 
G | ore 
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tizens, and Burgeſſes, 


149 
fore to convince Sir H. M. that this is an Error, though 
it makes nothing to the Proof of his Poſition, I ſhall 


fr invalidate his Authority, and then produce much 


greater to the contrary. 
My Lord Coke cou'd no more mean Three Eſtates of 
the Realm diſtinct from the King by theſe Words of 


his, Lords Spiritual and Temporal, than we can under- 


ſtand em to imply Five Eſtates, by adding Knights, Ci- 
which are as mach diſtinct from 
one another in Parliament as the Lords Spiritual 
and Temporal; both which make but One Eſtate, no more 
than the other Three make a Second. _ 

And we miglit as well ſay there are Seven Pikes in 


Parliament,” and with better Authority from the Statute 


of Weſtminſter, which was made in the Third Year of 
King Edward the Firſt, and hath this Title; The Eſta- 
« bliſhments of King Edward made by his Council, and 
by the Aſſent of his Archbiſhops, Biſhops, Abbots, | 
©Priors, Earls, Barons, and all ya Commonalty of the 
x Land thither Summon d. 

Nay, a Man might as well argue that we have Three 
States of Government, Monarchy, Ariſtocracy, and Demorra 
and yet that the Queen is not One of theſe Three Eſtates, 
nor does She Conſtitute a Fourth; and how - ſhou'd our 


Government be mixt of the Three, if She be not One of 


them? The Laws of this Kingdom are made by a Queen, 
a, Houſe, of Peers, and a Houſe of Commons ; theſe 
ree Eſtates making One Incorporate Body, are they in 
whom the Sovereignty and Supream Power is plac'd. 
A Parliament (ſays Judge Jenkins) is a Body Compos'd 
of a King their Head, the Lords and Commons their 
Members; all Three together make One Body, and that 
© 1s. the Parliament, and no other. 
I read the fame thing in Matthew Paris, which is con- 
firm'd by the Great Charter of England, which paſſed in 


the Time of Henry the Second, us for which the Engliſb- 


men had no leſs ſtriven than the Trojans for their Hellen; 
for ſo ſaith the Statute call'd Confirmatio C Hartæ, Anno 25 Ed- 
ward the Firſt, in flat Terms; and the Statute made at 


" Weſtminſter, Anno 15 Edward the Third, Cup. 1. faith, That it 


les , made by the King, Peers, and Commons of this 
Cad, * BN 


7 _ | 
I think it will be needleſs to inſtance in any more Fxath- | 
ples, though we might in the Statute of Merton, and that of | 
GhceFer in the 6th Year of the ſame King's Reign; fo 
that here Preſcription is ready to ſerve the turn; and to 
fay the Truth, that one ſhort Statute of Parliament hold- 
en in the Firſt Year of King Richard the Second, Stat. 2. Cap. 4. 
may ſerve for an Interpreter of all the reſt ; for whether 
they are ſaid to be made by the King and his Barons, or 
by the King and his Clergy and Laity, or by the King and 
his Diſcreeter Men, both great and ſmall; or by the Com- 
mon Conſent or Counſel of the Realm, or by the King 
and his Wiſe Men, or by the King and his Council, ot his 
Common Council, or by the King, his Earls, Barons, and 
other Wiſe Men, or after ſuch other like Phraſes, whereof 
you meet with many in the Volumes of Parliament, it 
cometh all ro this one Point, namely, That the King, his 
| Nobility and Commons, did Ordain and Enact the ſame. 
And now I have done with his Authority, which was 
nothing to his Poſition ; I come to his Argument on this 
Head, which is as follows. - 
And thus it may appear that the High Court of Par- 
© liament hath Laws and Cuſtoms peculiar to itſelf, and 
that the Two Houſes have by thoſe Laws a Power of Ju- 
© dicature jointly and ſeparately, according to the Nature 
and Reaſon of the Caſe before them; and although the 
Law and Cuſtom of Parliament is a part of the Ancient 
Common Law of England, yet as this High Court is Supe- 
© rior to the Courts of Weſtminfter- Hall, fo alſo is the Law 
of Parliament Superior to that part of the Common Law 
t which is uſed there, and therefore all Matters which con- 
©cern the Parliament muſt be cognizable there, and not 
© elſewhere. ; EN : 
I apprehend the Poſition on which this Argument is 
cromded to be too {tort ; namely, That all Matters of Parlia- 
ment are cognizable there, and not elſewhere. I think it ſhou'd 
have been, That all Matters in Parliament, or about which 
the Parliament has full Power given them from the Conſti- 
tution of the Government to Act, that is, Secundum Legem & 
canſuetudinem Reipublice, or which agrees with our Laws, and 
the Law of the Land, ſuch Matters and Things I ſay are 
cognizable in Parliament; that is, where both Houſes 
agree together with the King; for it is not in the Power 
of a Parliament, as a Parliament, that is, of King, Lords 
ang 
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and Commons, either to Abridge er Enlarge Sovereignty ; 
becauſe the Rights of the Sovereign, or Qualification of the 
Power, are derived from the Conſtitution of the Nation, 
which is the only Standing, Grand, Original A& of the 
Community ; and the Conſtitution muſt be above the Par- 
Lament, becauſe it is prior to it, and is the very Eſſence by 
Vertue whereof we muſt ſuppoſe them to Act and to Be. 
The King in Parliament may be ſaid in ſome Senſe to be 
above the Laws made by Parliament, but not above the 


Conſtitution, which is the Predominant Law, and muſt: 


controul all. Upon this Account there is ſome Reaſon 
for the Lawyers advancing Ancient Uſage or Cuſtow to that 
Pitch they do, when otherwiſe dies diem docet, and later Rea- 
ſons have the more Years. e | | 
'Tis probable, ſome will ſay, a Parliament with the 
King may do any thing, therefore they can do this, and 
ſet up a New Government when they pleaſe. I anſwer, no. 
But they may perſiſt, and ſay the whole People may ſet up 
what Government they pleaſe, and conſequently caſt off 
any ; but the Parliament are Repreſentatives of the whole 


they pleaſe. | 
Here I Diſtinguiſh, and Anſwer, that the People are to 
be conſider d Two Ways; ift, As a Community. -2dly, as a 
Chmmenpealth. The People in the Capacity of a Community 


may indeed at firſt agree upon what Form of Government 


they will, but in the Capacity of a Commonwealth they can 
do no ſuch Matter; the Reaſon is, becauſe as a Community, 
they are ſuppoſed to be in a State of Liberty: But when 


they are brought under an Order of Superiority and Infe- 


riority, that is, to be a Commonwealth, they are ſuppoſed to 
have contracted with one another, and muſt ſtand to their 
Agreement. 8 

The Parliament now are Repreſentatives of the People, 
as a Commonwealth, not as a Community. The People are here 
Pars Subdita, and cannot meddle with the Government: 
Their Repreſentatives, who with their Sovereign are Pars 
{mperans, are Choſen for Commonwealth Purpoſes; and when 
they can make Laws for the Adminiſtration, they can make 


none but in Subordination to the Conſtitution. Therefore 
if the whole Nation, with the Queen, had a Mind to 
change the Government, She with Her Two Houſes muſt 
give up the Supream Authority; and when they Rove de- 

clared 


People, therefore they may ſet up what Government 
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olFarkawentqabuperion to) the Courts of Weſt: minſter-Hall, 
ne:keogical. Conſequence from. thence. to conc ude that 


all atters which concern the Fal mult. cog =; 


ave 


zable there, and uo where.elfe, ſince. we have {fy al Ai 
cient. Preſidents to the contrary, one. ot tek 2 all in- 
ſtance in King. Edward the Firſt, ſeting, Bogo \ Clare was 
Accuſed of Crimes before the Parham , 8 Ps 
him nevertheleſs 10 appear before hin melt, 6 cen um iy 
recipiendam quod, periRegems\ oF con/1144um., fucrit faciendum, and 
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And the commons of En gland were ,of this Opis when 
they Petition d in the Firſt Parliament: of Henry the Sixth, 
— none ſhou d be call d before the King in Council, or any 
other Court, but ſuch only as had no Remedy fat the Com- 
mon Law; and in ſuch Cate alſo, by,the Teſtiniony | of an 
Inſtrument to be made, between the, Plant if anꝗ⁊ Two of 
the Judges of either Bench. And thoug the Commons 
have ſeemed in ſome other Parliaments generally and 
without: any Exception to oppoſe thę Prerogative of "the 
Crown; yet here the Kings always moſt gravely atd « Con- 
ſiderately Repelled thoſe Sort of Attempts; as when in 
the Parliament begun at G/ocefter 2d c hard the Second, the 


ene made a Supplication to the King, that no Writ 107 
D 0 
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gue purra. difturber del Ourſe del Commons Ley in Op preſſion tu Praple; 
Provided always,” falth he, chat at the alt of the Party, 
5 'rhe Kin Ad His Couneil fall be credibly informey, 
auſe of Muintenances, Oppweſtons, Sreocher; Oubagex"of 
Perſe” in the Country, the Cmmon Law cinnot 
ll her Courſe, in ſych Caſe the Council may ſend fbr the 
arty avtainft whom the Complaint is macke, to Make his 
An wer for his Contempt; and further, by their good Diſ⸗- 
dret ion to compel him to find Sureties by Oath, oriinideher 
nner for his good Behaviour; and that he hall inot by 
zimſelf, or by any other, eon Afimiviances: opriovtier 
Ming: which may diſturb the Codrſe of the Common Law. 
This fallyſhews that thoſe things which are ſaid ro be 
Matter of Far liament now, were\formerly oognizable elſe- 
where, and that the Opinions ef the Conmas then were 
or uptibltiig the Courſe? ofthe Comm La; that Men 
night not be \ Rn Saen "before the King andchis 
t Suggeſtion they might 
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Now I cannot readily undeiſtand how how! any thing tran I 1 
ated before th Bring '« Parliament, and in 5 — the 
Conſtitutive Power of that Parliament conſiſts, can be 
ſai td bea Matter of that which was; not; for aa in the 
making of à Parliament the Coiſtitution of the Government 
is coneernd, which is iar and Superior to that Being of a 
Parliament which it made; ſo after wards in the Adminiſtra- 
tion pf Government, that parliament made by the Conſtitution 
is chiefly intereſted ; and they can make Alterations. i in the 
Adminiſtration which ſucceeds their Being, but not in the Con» 
ſtitution which preceded it; the Fundamental . Conſtitution 
whereby, and according to which they are made, remaining 
n as the ſettled Ordingcoc * God" 's Providence. in the 
ation. 

All the Cmmons in the Realm are repreſented in Parlia- 
ment by the Knights, Citizens, and Burgeſſes, and are call d, 
Tout le Comminaltie de la terre illbng; Summones, in the Preface of 
Maſtninſter. Every Engliſhman is intended to be there preſent, 
either in Perſon, or by Procuration; and the conſent of the 
Parliament is taken to be every Man's Conſent, ſays 
Sir Thomas Smith, Lib. 2. Cap. 2. Nay, while the King Con- 


filio 9p afſenſu Baronum leges olim impoſuit untverſo Regna, Conſentire 


in ferior quiſq , viſus eft in perſona Domini ſui. Capitalis, prout bodie 
per rocuratores Comitatus, ſays Sir Henry Spelman, | 

eis in the Conftitution of the Government an Uni- 
form kind of Endeavour after the Common Good, wherein 
every Man that hath a Vote in chu ng -Burgeſſes may be 
look don, though Private Perſons, in one ſenſe, to act in a 
Capacity that is Political or Publick, 10 long as it is in order 
only to a Parliamentary Proceeding, in Subordination to 
the higheſt Authority of the Sovereign, when if he ſhall. 
act out of that Way, not in Order to the Publick Safety, 
ſuch an acting cannot come under the Score of a Capacity 
Political; but Private, being againſt the Conſtitution which is 
the Publick, or the Thing wherein the Res Publica or Populi 
does chiefly conſiſt. The 


* $77 . 1 % 


E £89) 
. Ate 
ſons of Ur Uα;thor, d certainly the — 
Government in the preſent Conſtitution agaitiſt all Mterad ? 
tion: Now the Fundamental Constitution of our Govern- + 
ment is ſuch that every Neher; or ther Fer ſon, having 
a Right do give Ris Foto us the Election of Members to 
e in Namen, und being wilſully denied or binderell. 
ſo to do, may maintain and aſſert his Right aud iPrixiledge, | 
byi the fiche Cbunon Lars: 5 bol Jon 1 wolf 
Theuolib ya Conſent of Rekſon to be undetſtood in the 
Laws ene with another, and of all wich the Conſbitatin i It 
is a general Rule allowed by all Laus, ſays my Lord Cobe, 
in cher Com ſtruction of Statutes 15 \Quamwvts lex 7 * 
aitery teftringenda' tumen eſt, ut teſſaute ratiane,, & ipfe ceſſet; | 
2 eim ratio it anima vi gorg; ipſiuis legis 1d non'widetur Legiſlator, 
ſenſſiſe gun ratione careat, etiamſi gener alitas drin ferie alter 70 | 
fifa addereg Inſt. Part 4. Cap. 94. „ 555018 TT% 924 | 
The Second Poſition demonſtrated Three Ways by our 
Author; s, Rirſt, Hun tberDriganal Frame and —— | 
« phe: Gν,me us; for by this it! is provided, and it ãs the 
Nobleſt Pri e that any Subjects in the World enjoy, | 
© that no Laws can be ps no Rights diminiſhed or alter d, bent by* 
their uh Conſent ; uch is the Excelleney of our an f 
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tion andiby this we ardpreſerwd'a He People.” 
But 999 — of England being a numerous 3 not 
« able, as the Lords; td meet together in one Aſſembly to 
Debate and Reſolve concerning the ardua & Urgentia Ne- 

tia Regi, axe neteſlitated to Elect: Repreſentatives to 11 
* ebate, and Act for them, and to do all things | 
0 requiſite tor the Fublick Safety, as if the Electers Thewſpives: | 
nere dbere Aſſembled in their proper Ferſons. 1 

If fo, then they wou'd not only have the Nania e 
tion bf1ithe Government in their Power, but the Conſti- 
tution too; which is, I ſuppoſe, what ol. Author labours 
for: And then they are what they will pleaſe to make them- | 
ſelves, Limited or Unlimited, (Arbitrary or Legals; Conditional, or 
e but to proceed witli his Aust te Wh? 

It: muſt be therefore one of tlie Principal F ubdamecntal 
abrivilelges belonging to the Commons of Hngland, and with- 
out which they can never) be ſecure, 16 be ſole Judges of 
their own Rights as Elttbrs 5 that is, to detęermine mo are, 
& and no ure not quali ed 10 ier their Vates in very ſech Electi- 
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And riefthe Hays; From the Original Frantz and Conſtitution o 
uae Government,” 

"Now the Conſtitution of Nations Kath pruwidel for the 
of the Community, or the Community hath provided for 
the good of themſelves; that is, the Publick in their Con- 
ſtitution; eue augen ri: A edi. What is not 
profitable to the Bee-hive, is not profitable to the Ber, ſays 
Antonintts. Poteſt quod inutils Republics fit; id cuiquam Cui utile 
efe? Says Cicero often in his Book De Gficiis. If Rulers 
Rule not according to their Conſtitut ion, they are not the 
Powers that be, not 5: iz, for the Powers that be are the 
Powers ſo Conſtituted. Thoſe Pexſons who get into Rule 
without the Right fal Title, which is ræquired to the Ruler 
in the Conſtitution, ma not be held the Powers that be up- 


on the ſame account; for this is a complex thing, which 


contains more than one Matter in it; it contains in it that 
there ſhall be a Government, and Subjection, and that thoſe 
that Rule ſhou'd be Kightful, and Right Governors; to wit, 


that they ſhou'd have a due Title, and Act duly aceording 


to the Conſtitu tion 
It is certainly true what Sir H. 1. Een That all the 


Electors in England are coricerntd»to take care that the 


Vote of every particular Elector be received and admitted, 
© becaule- it may be every Elector's Caſe; and therefore 
they ought to be cautious how they truſt that Priviledge 
and Liberty in any other Hands but that of the Conſti- 
tution, by the Common and Ordinary Courſe of the Law ; 
wherein they have all the Reaton in the World to: believe 
they ſhall have fair Play, ſince they are to be Judged per 
Pal: : and that Sort of Judicature being an Original Right 
of the Conſtitution, no Law can diveſt them of their Freeholds 
and Freedoms, without their own Conſents ; but if they de- 
legate that Power to others, which they cannot now do 
till the Conſtitution which limits it is broke and diſſolv'd, 


they give away their Birthrights as Electors, and then make 


their Repreſentatives what: our Author wou'd, Electors and 


_ Elected too, with the full Power of both, as if they were 


there Aſſeinbled in their proper Perſons; which, upon 
Conſideratiom of the whole Matter, is a State Paradox: 
For then wiica the Parliament is once a Houſe, they may, 


by the ſame Reaſon, chuſe all their Members that become 


vacant after Sitting, and fave the Electors, whole Power is 


Won ques abſorp'd in this vaſt Sea of Priviledge, any fur- 
E. ther 


be received; and t 


ſaid to be in this Caſe, bein 
twixt the Prerogative of 


tion, much more in danger: For the ] 
ſuffer d fo much as when the Lords, who are accuſed of 
inſulting it, now were Voted Uſeleſs by the fame Power, 
that now are Jealous it {hou'd condeſcend to bleſs the Na- 


1 'if | 7 __ 5 
ther Trouble about Returning Members to their Houſe; 


for if they like em not they can eaſily ſend em home 
again; and this is plainly evident from our Author's own 
Words: It is alſo as neceſſary for the Common Safety that 
Illegal Votes ſhou d be rejected, as that Legal Votes (hou'd 
hey can never be aſſured that the Right 
of Election ſhall be preſerved in the Legal Electors, and 


that Illegal Repreſentatives ſhall not be impoſed upon them, 


unleſs they have the ſole Judicature thereof in their own 
Power; that is, unleſs they have the ſole Right of judg- 


ing of the Priviledge and Qualification of Electors, in the 


beſt Manner they are capable of judging of any other Mat- 
ter; and that is by their Repreſentatives in Parliament. 

I never met with ſuch an Extravagant Opinion as this, 
in relating to a Body of Men being Judges in their own 


Caſe before; and therefore I defire to know if there isHuch 


a Corporation or Body of Men whatſoever, that have a 
Power to be Sole Judges of all thoſe Rights and Priviledges 
which are abſolutely neceſſary to make them Free? But 
there is always an Appeal to ſome Superior Power left, as 
indifferent Judges; which the Lords may very properly be 

$ gn eſteemed a Barrier be- 
the Crown, and Priviledges of 
the Commons. Belides, I remember a Caſe that has been 


often debated in the Courts of Meſtminſter about the Co/- 
lege of Phyſicians, who have a Charter grounded on an Act of 
Parliament in Henry the Eighth's Time, which gives the 
Preſident and Community of that College Power of judging 


any of their Members for Male Praxis; now this has been 
often Argued, and Over-ruled by the Judges, as inconſiſtent 
with Reaſon and Juſtice, that any Society ſhou'd have a 
Power given them to judge in behalf of themſelves. | 

I ] wonder they have no Power over the Prerogative of 
the Crown, ſince they have intereſted themſelves fo warm- 


ly lately in its behalf; when at the ſame time the Liber- 
ty of the People, which ought to be their more particular 


Care, appears to be from this 


great Concern and Conten- 
tive never 


tion with its Divine Beams of Humility, Submiſſions Peace, 
r e g nate 
; I never 


[2x7 | 


I never knew before, nor have I ever heard, that tlie 
Houſe of Peers claim a Priviledge of heing Sole Judges of 
their own Rights, and of the Qualification of their own 
Members; nor do I apprehend by the Conſtitution of that 
Body, and the Prerggative of the Crown, how they. can; 
for they have neither Power to make a Peer; nor when he 
is legally made, either by Creation or Writ, can they judge 
of his Qualificatzon, no other than as to the Validity of his 
Patent; which is never diſputed, when lawfully. granted ; 
and all Barons by Inheritance claim the Priviledge of Peers 
as their Birthright; ſo that there is no ſuch thing as judg- 
ing of the Qualification ef their Members as the Houle of 
Commons do. For they neither deny the Prerogative of the 


Crown to Conſtitute and Create as many as She pleaſes ; nor 


do they pretend to a Power to Elect in, who they have a 
mind to, or call by Writ any to their Houſe, but who the 
Crown appoints. 

Indeed the Houſe of Lords have very great Priviledges, 
and ought to be Judges of their own Rights, ſince they are 
ſo of all the Law of England; for from every Court of 
Weſtmin$er there lies an Appeal to that Supream Judicature 
of the Nation ; and therefore though they may commit 
Errors in their Judgments, they are not ſo Fatal to the 
Conſtitution, and the Liberties of the People, as the Houſe 
of Commons might be, were they admitted as a Court of 
Judicature; becauſe in them the Properties and Liberties 
of the People are in a more particular manner Inveſted. 

If then the Power of judging who are Qualified to Poll 
in Election of Members to ſerve in Parliament be a greater 
Truſt than any other committed to the Houſe of Commons, 
becauſe all the Rights and Liberties of the People dodepend 
upon it; thereforc it may be concluded from the very Na- 
ture of the Thing, that ſuch a Power ought not to be 
Lodg'd in the Houſe of Commons, but rather Entruſted with 
the Judges of the Courts in WeStmnſter-Hall, becauſe they 
are the Truſtees and Repreſentatives of the People; for how 
hard a Caſe wou'd it be if the Law was ſo confin'd 
that we cou'd not call a Truſtee, or Guardian in Truſt, to 
Account, but ſo ſoon as ever we had inveſted a Truſt in 
any Perſon, it ſhou'd remain Abſolute and Irrevocable ? 

The next Thing advanced is this, which he calls a Fun- 
damental Maxim of the Law, and Cuſtom of Parliament, 
That the Houſe of Lords and Houſe of Commons are independent of 


— —— 


1 
| one ab. and If ole Judge es of their own. Ni, br! and Priviletlges: 
Now I diſtinguifh, and beg leave to Affen Sir H. M. that 


they are not | abſolutely 
but only ſo in their gabe Power; but in their Poſitive 
Power they are Dependant ; for nothing can be E nacted 
that is not. fo by an Abſolute Agreement ef both Houſes as 
one; which I take to be a plain Dependance of one ano- 
ther. And herein Lies the great Secuity of the People of 
| En land, that, as Inde dant of one another, they — 
gel or Do any thing deſtructive tothe Conſtitution of the 
Nation, or diminiſh each of che other's Power ; but when- 
ever they Do, or Commit any Act, it mut de by a Depen- 
dance on one another, elſe they can be no Parliament. 
But vrhat a Strange and Foreign Concluſion our Author 
draws from theſe Words, that the Hon ſe of Common, as he 
ſays, are the Sole Judges of their own Rights and Privi- 


ledges, therefore the Rights and Priviledges of the Electors, and 


of the Elected, are one and the ſunis. He proceeds, It muſt 


' © be evident that the Sole” Judicature of 'the Right:6f Vo- 


© ting in every Election, being rr of the Fundamental 
Rights of the Electors, muſt be alſo one of thoſe Rights 
© and Priviledges belonging to the Elected, and of hilt the 
* Houſe of Commons are the Sole Pages, by the Law and Cuſtom 
f Parliament. 

If then the Sole Judicature of the Right of Voting be 
Ii the Electors, how does it appear that That Power was 
ever Legally Tranferred to the Elected? And if it be Aſſumed 

againſt their Conſent, then the Houſe of Commons Cannot be 
Judges in behalf of themſelves againſt their Electors, ac- 
cording to the Cuſtom either of Law or Reaſon; but if 
the Right of the Electors and the Elected be one and tlie 
ſame, then, I ſay, after Election there is no ſuch thing as 
an Elector, and con ſequently they can never be proper 
Judges whether they Chuſe themſelves Legally, or no; _ 
at this Rate they may determine themſelves to be 
petual Ek#ors and Elected too, if they have both the . 
cedent and Subſequent Power inherent in em at once. The 
Electors might as well pretend, when the Power is Lodged 
in them to Elect, to make the Rights and Priviledges of the 
Electors and the Eldted one and ithe ſame as the Elected pre- 
tend; and with tnuch better Reaſon, ſince they, in Right of 
their Inheritance, are perpetual Electors,” but the other on- 
ly Occafionally* Elected. And I think his Quotation from 


Inde pendant of one another, 
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my Lord Coke, is very much to this Purpoſe, if one be 
« duly Elected and the Sheriff Returns another, the Return 
© muſt be amended, and the Perſon duly Ele&ed, muſt be 
© Inſerted ; for the Election in theſe Cales, is the Founda- 
© tion and not the Return. | 

It is a Fundamental Maxim, ſays he, in the Law of En- 
gland, quando lez aliquid Concedit, concedit & id fine quores ipſe efſe non 
poteſt, When the Law grants a Power, it grants every thing that is 
neceſſary to ſupport that Power, or elſe in Effe it grants nothing at 
all. But at the ſame time it does not give a Power to 
them to Judge of what is more than Neceſſary, but leaves 
that to be determined by the Law, not by their own Pow- 
er. For if the Law has given the Houſe of Commons a 
Power to Try the Right of Election, and they cannot Try 
that Right unleſs they have alſo a Power to Try the Right 
af the Electors, and which is more than neceſſary, have 
all the Rights and Priuiledges of the Hlectors and the Elected in 

them, as one and the ſame; Then according to this Maxim, 
the ſame Law that gives them a Juriſdiction to Try the 
one, does not give them Authority to aſſume the Right of 
the other: And if ſo, then they have no Authority by 

the Conſtitution to make ſuch Determinations, and there- 
fore cannot be the Sole Judges of the Right of Electors, as 
being a Matter of Parliament in the largeſt Senſe, and ac- 
cording to the beſt Method of preſerving the Liberty of 
Free Parliaments. 

I hope we may freely Exerciſe our Reaſons about Mat- 
ters of Parliament, becauſe they ſo nearly Concern every 
Man that has Freedom and Property; and therefore I 

wonder our Author ſhou'd think it no Diſparagement to 

the Common Lawyers to be unskill'd in the Cuſtom 

and Laws of Parliaments, which are ſo neceſſary to 
be known for the Eaſe and Quiet of the Subject. 

The Third Poſition is, that when the Vote of an Elector is No- 

munced and Offered at an Election for any of the Candidates, as 

it was in the Caſe before us for Sir Tho. Lee, and S. Mayne, 
Eſq; and the ſame is not Received and Admitted on the Poll by the 
Proper Officer, the Elector the Plantiff is not thereby debarred of 
his Vote, and conſequently is not Entituled to an Action at Law for 
Recovery of Damages, oy ſuch Default in the Officer there is 4 
Remedy to be had in the Houſe of Commons, which is Proper and 

Adequate to the Nature of the Offence. 
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be edit and ſole Judges of ben on "Ri bes and Privilelhes: 
Now I diſtinguiſh, and by 5 to Alfor Sir H. M. that 


they are not abſolute 
but only ſo in their ow hr Power; 
Power they are Dependant ; for nothing 
that is not. fo by an Abſolute rreemetiter both Houſes as 
done; which I take to be à plain Dependanee of vie ano- 
ther.” And herein lies the great Secuſity cot the Pbople of 
England, that, as Independant of one another, they Ane 
Ack or Do any thing deſtructive to the Conſtitutioh of the 
Nation, or diminiſh each of” the other wer; but when- 
ever they Do, or Commit any Act, it muſt be by a 
dance on one another, elſe they can be noPartiament/: 
But what a Strange and Foreign Concluſion our Author 
draws from theſe Words, that the Hon ſe of Common, as he 


can be E nacted 


ſays, are the Sole Judges of their own Rights and Privi- 
ledges, therefore the Rights and Priviledges of the Elevtors, and 


of the Elected, are ons and the ſumè. He proceeds, t muſt 


bbe evident that the Sole Judicature of the Right:of Vo- 


ting in every Election, being one of the Fundamental 
© Rights of the Electors, muſt be alſo" one of thoſe Rights 
© and' Priviledges belonging to the Elected, and of hielt the 
* Houſe of Commons are the Sole Judges, by the Law ane Cuſtom 
of Parliament. 

If then the Sole Judicature of the Right of Voting be 
1 the Electors, how does it appear that That Power was 
ever Legally Tranferred to the Elected? And if it be Aſſumed 
. againſt their Conſent, then the Houſe of Commons cannot be 

Judges in behalf of themſelves againſt'their Electors, ac- 
cording to the Cuſtom either of Law or Reaſon; but if 
the Right of the Electors and the Elected be one and the 
ſame, then, I ſay, after Election there is no ſuch thing as 
an Elector, and conſequently they can never be proper 
Judges whether they Chuſe themſelves Legally, or no; — 
at this Rate they may determine themſelves to be 
petual Ek#ors and Elected too, if they have both the . 
cedent and Subſequent Power inherent in em at once. The 
Elector might as well pretend, when the Power is Lodged 
in them to El-&, to make the Rights and Priviledges of the 
Electors and the Elæcted one andi the ſame as the Elected pre- 
tend; and with much better Reaſon, ſince they, in Right of 
their Inheritance, are perpetual Electors, but the other on- 


ly Occafionally* Elected. And I think his Quotation from 


Independafit 'Of one audther: 5 


* . rn 2 
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my Lord Coke, is very much to this Purpoſe, if one be 
« duly Elected and the Sheriff Returns another, the Return 
© muſt be amended, and the Perſon duly Elected, muſt be 
© Inſerted ; for the Election in theſe Caſes, is the Founda- 
tion and not the Return. 

It is a Fundamental Maxim, ſays he, in the Law of En- 
gland, quando lex aliquid Concedit, concedit & id fine quores ipſe eſſe non 
poteſt, When the Law grants a Power, it grants every thing that is 
neceſſary to ſupport that Power, or elſe in Effect it grants nothing at 
all. But at the ſame time it does not give a Power to 
them to Judge of what is more than Neceſſary, but leaves 
that to be determined by the Law, not by their own Pow- 
er. For if the Law has given the Houſe of Commons a 
Power to Iry the Right of Election, and they cannot Try 
that Right unleſs they have alſo a Power to Try the Right 
of the Electors, and which is more than neceſſary, have 
all the Rights and Priviledges of the Electors and the Elected in 
them, as one and the ſame; Then according to this Maxim, 
the ſame Law that gives them a Juriſdiction to Try the 
one, does not give them Authority to aſſume the Right of 
the other: And if ſo, then they have no Authority by 
the Conſtitution to make ſuch Determinations, and there- 
fore cannot be the Sole Judges of the Right of Electors, as 
being a Matter of Parliament in the largeſt Senſe, and ac- 
cording to the beſt Method of preſerving the Liberty of 
Free Parliaments. 

I hope we may freely Exerciſe our Reaſons about Mat- 
ters of Parliament, becaule they ſo nearly Concern every 
Man that has Freedom and Property; and therefore [I 
wonder our Author ſhou'd think it no Diſparagement to 
the Common Lawyers to be unskill'd in the Cuſtom 
and Laws of Parliaments, which are ſo neceſſary to 
be known for the Eaſe and Quiet of the Subject. 

The Third Poſition is, that when the Vote of an Elector is No- 
nounced and Offered at an Election for any of the Candidates, as 
it was in the Caſe before us for Sir Tho. Lee, and S. Mayne, 
Eſq; and the ſame is not Received and Admitted on the Poll by the 
Proper Officer, the Elector the Plantiff is not thereby debarred of 
his Vote, and conſequently is not Entituled to an Action at Law for 
Recovery of Damages, apt ſuch Default in the Officer there is a 
Remedy to be had in the Houſe of Commons, which is Proper and 
Adequate to the Nature of the Offence. 


F And 


And this is conſider d Four Ways: Fiſt, The Nature of 
the Right or Priviledge of Voting Claim'd by the Elector; 
« which are of ſeveral Sorts; the Right of Fropert), and the 


Right of Friviledge; and this will appear more plain and 


« evident if we look back and conſider the Original Inſti- 
« tution of Parliaments; for in the beginning the Re- 
« preſentatives were Elected to ſerve their Country, 
c Oc. | n 25 4: of | 
This is a great Diſcovery indeed, to let us know that 
our Repreſentatives anſwer not the great Deſign of their 
Original Inſtitution, which formerly was to ſerve their 
Country; but what they do now. I dare not pretend to 
Determine, it being a Matter of Parliament, and not Cogniza- 


ſeemed a Service, and they were allowed Wages, I cannot 


underſtand why many of them ſhou'd deſire to be excuſed 


by reaſon of their Poverty : But what great Burthen and 
Charge cou d Elections bring upon the Electors, that our 
Anceſtors, as he ſays, were far from thinking it a Right 
of Property or Priviedge, from whence he would draw 
this Concluſion, that hindring them of this Priviledge 
cou'd be no great Damage to the Party; , and yet at the 
fame time he contends. for the Liberty of Free Elections, 
and the dangerous Conſequence of their Interruption, 
Secondly, Ihe Nature of the Wrang or Offence committed by the 
Officer, in refuſing to receive and admit on the Poll the Vote of a 
legal Elector, which be had Offerd and Declard at the Ele- 


It may be obſerved firſt, fays our Author, That the 
«< Defendants did not by force of Arms drive the Plantiff 


away from the Election, nor by Menaces deter him, but 
© they did not think fit to Receive and Admit his Vote on 


© the Poll, big . att 
Now here Sir H. M's, Fundamental Maxim in the Law 


ol England will ſtand againſt himſelf; quando Lex aliguid Con- 


cedit, Concedit & id fine quo res ipſe oe non poteſt. Now if the 
Law had given him a Power or Priviledge of Voting, cer- 
tainly he ought to be ſupported in that Power: And the 
not Receiving or Admitting his Vote or Poll, was ef⸗ 
fectually hindring him in the Exerciſe of his Priviledge, 
and ſo a Detriment to him in his Property, if we will 
allow that tis in the Power of our Repreſentatives to 
diſpoſe of our Eſtates as the neceſſity of the State ſhall re- 
quire. os +. R_ 


ble © elſewhere, but if the Priviledge of the Elected was e- 
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„What our Author. ſays in the Second, Third and Fourth 
Paragraphs following I take to be very Juſt ; but then he 
muſt give me leave to diſſent from him again in the Fifth; 
© 'That it wou'd be highly unreaſonable to require Officers 

© upon their Oaths, and under a great Penalty, to return 
Members duly Elected by Majority of Legal Votes, and 
© at the ſame time not give them the leaſt Liberty to judge 
© of that Majority, or who are legally to give their Votes 
in ſach Election. PP 

But it wou'd be much more unreaſonable for Electors to 
be brought under the Judgment of Mayors, Sheriffs, and o- 
ther Othcers, to determine whether or no they are legally 
Qualified, when the Law provides that they (hall be accep- 
ted upon their taking an Oath, that they have [Inheritance of 
ſuch a Value, or are Freemen of ſuch a Place, which give them 
a Priviledge to Elett, and that is the Qualification requi- 
red by Law; otherwiſe the Elector woud be little better 
for his Vote, if it ſhou'd happen that the Officer appoin- 
ted to accept it was at Variance with him, or in a con- 
trary Intereſt to that which the Elector gives his Vote 
for: So that by this Means, to eaſe the Officer, a great Bur- 
then and Hardſhip wou'd be impos d upon the Electors. 
In the Sixth Place theretore our Author runs very wide 
of the Matter, when he ſaith; That the Officers act not in 
this particular as in a Miniſterial, but Judicial Capacity ; 
when the Officers generally appointed for this Purpoſe 
are purely Miniſterial 1n all reſpects; and we have a Statute 
that provides that no Sheriff ſhall act as Juſtice of the Peace 
daring the time he is a Sheriff; ſo wiſe and cautious our 
Law-makers have been, leſt any Perſon while he has the 
Execution of the Law in his Hand, ſhou'd take upon 
him any kind of Judicature; foreſeeing the Evil Conſe- 
quences that might attend ſuch an Amphibious kind of Magi- 
ſtrate, if TI may be allow'd to make uſe of ſuch a Term 
to expreſs a Perſon that is both Judge and Executioner. 
But upon this falſe Bottom he builds a tottering Super- 
ſtructure, and proceeds to compare the Nature of the 
Wrong of a Sheriff, denying the Vote of an Elector to be 
the ſame in this Caſe as it is in any Judge of Veſtminſter- 
Fall that is miſtaken in his Judgment: But any Man 
that has but a competent Share of Reaſon, with a very 
little Stock of Law, may ſoon diſcover the weakneſs of 
this Argument. The Judge pronounces Judgment ex 
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Officio, ſo that no Error of his can intitle the parties 


injur'd to an Action at Law, tho? it ſhou'd be laid, falſs 


Malitioſe & ſcienter, But the Sheriff or other Officers aſſum- 
ing a Power to determine of Right extra Judicium, lay them- 
ſelves liable to be proſecuted according to the ordinary 
Courſe of the Law. | A 

And therefore I cannot tell to what purpoſe Sir N. A. 
has introduced my Lord Coke in this place, fince it is no- 
thing to the purpoſe of the Controverſie, Coke 12. Ref. Fol. 
2.4. They who are intruſted to 7 ought to be free from Vexati- 
01, that they may determine without fear; the Law requires Cou- 
rage in a Judge, and therefore provides Security for the ſupport of 
that Courage. If this will clear the Matter, and make She- 
riffs in this Caſe equal in Power to Judges, I ſhall have a 
much better opinion than I have at preſent of quotations in- 
troduced by Head and Shoulders, to let the World know 
they had Authority for what they ſaid. 

Thirdly, 1 come now to the Nature of the Remedy which is 
given in ſuch Caſes by the Houſe of Commons, upon which 
© our Author obſerves; Firſt, That a Petition being exhi- 
© bited to the Houſe of Commons, by any Perſon or Per- 
« ſons whatſoever concern'd in any Election, ſetting forth 
the certain Perſon returned to ſit in Parliament was 


not duly Elected by a Majority of legal Votes, and com- 


« plaining of undue Practices in the chief Officers, and 
praying ſuch relief therein as to that Honourable Houſe 
« thall ſeem juſt and equitable, the Houſe doth thereup- 
on refer the examination of the Petition; and ſo he 
goes on with the Methods of determining Priviledges and 
Elections. | | | 

Upon which he Obſerves, that in ſuch determinations 
of Elections, the Commons may be preſumed to be 
Conufant of the facts, and of the Veracity and Credibi- 
© lity of the Witneſſes, becauſe the whole People of England 
are virtually preſent, &c. But how rarely does it happen 
that they are privy to the facts which they Try, tho' 
we ought to preſume they ſhould know, becauſe chief- 
ly thoſe who were choſen from any City or Borough 
formerly, uſed to live or reſide in or near the Place; which 
ſome of our Repreſentatives now ſeldom viſit, except 
at the titue of Election, and therefore they may be abſolute 
Strangers, to the Rights and Conſtitutions of thoſe Places 


— 


from whence they are Elected. R | 


And 
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And certainly the Examination without Oath 100 
never admit, in ſuchi Caſes as Elections are, of ſo Fair and 


Impartial a Trial as Courts of Judicatures that can Ad- 


miniſter Oaths may do; becauſe in theſe Caſes more par. 


ticularly you have to do with a Sort of People, who 


tho they may be frighted with the Solemn taking of an 


Oath, being ignorant, and conſequently eaſier kept in 


awe by that means, yet care not what they ſay when 


examined without; and therefore their firſt Qualification 


which enabled them to Elect being upon Oath, it is hard 
that it ſhould be ſet aſide without an Oath: And I take 
the Caſe of the Houſe, paſſing any Bill of Property or 
Attainder without Oath, to be far different from this 
in Queſtion. And that inſtance of the Lords not being 
upon Oath in all their Judgments is trifling, for they 
have what the Law judged” in reſpect to their Honour 
equivalent ro an Oath, and pF in the moſt Solemn man- 
ner. 

Next our Author dosen to en us whit Votes 
the Houſe acknowledges Good and Duly given, and what 
are not admitted as ſuch; all which, as a worthy Member 
of that Houſe, he beſt knows, wind: I ſubmit to his wiſer 


1 ＋ ent. 


1 ”T * . a. 4 
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« Fourthly, He den aten ther 2152 Rech is very Proper * 
* Adequate to the Nature of the Offence. That is, it is very 


Jjuſt and equal, adapted to the Nature of the Offence, 


moſt likely to prevent the Evil thereof, and moſt advan- 
*'tageous to the publick Safety: And ſays, That the Plan- 
© tiff's Action at Law is a Remedy that hath none of 
theſe qualities; for it is not juſt and Equal that 
the Officer ſhou d pay Damage to one that has not ſuf- 
*fer'd any; neither is it proper that a publick Offence 
ſhou d be puniſhed by a private Satisfaction; which is 


neither likely to prevent the Evil thereof, nor is indeed 


© gonſiſtent with the publiek Safety. The Offence is not 
to the Furty, but to the Furliament, and of the greateſt 
Conſequence to the Publick, whoſe Safety depends upon 
Fair Elections znd Free Parliaments: How then can any 
* private Damagi o the, Party be a Proper and Adequate Remedy 
o the Nature of the Offence, to n the 20 to the Publick, 


or prevent the Inconvenience: Un. 


I plainly perceive, notwithſtanding our Author is ſo 


| zealous Es the Liberty of the Subject, and the Security of 


their Rights, and for doing Juſtice to all the — my 
G E 


® | | | * 
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Officio, fo that no Error of his can intitle the parties 
injur'd to an Action at Law, tho' it ſhou'd be laid, fal. 
Malitioſe & ſcienter, : But the Sheriff or other Officers aſſum- 
ing a Power to determine of Right extra Judicium, lay them- 
{elves liable to be proſecuted according to the ordinary 
Courſe of the Law. 

And therefore I cannot tell to what purpoſe Sir H. A. 
has introduced my Lord Coke in this place, ſince it is no- 
thing to the purpole of the Controverſie, Coke 12. Ref. Fol. 
2.4. They who are intruſted to Judge, ought to be free from Vexati- 
01, that they may determine without A the Law requires Cou- 
rage in a Judge, and inf wb provides Security for the ſupport of 
that Courage. If this will clear the Matter, and make She- 
riffs in this Caſe equal in Power to Judges, I ſhall have a 
much better opinion than I haveat preſent of quotations in- 
troduced by Head and Shoulders, to let the World know 
they had Authority for what they ſaid. 

Thirdly, I come now to the Nature of the Remedy which is 
given in ſuch Caſes by the Houſe of Commons, upon which 
© our Author obſerves; Firſt, That a Petition being exhi- 
© bited to the Houſe of Commons, by any Perſon or Per- 
«< ſons whatſoever concern'd in any Election, ſetting forth 
the certain Perſon returned to fit in Parliament was 
not duly Elected by a Majority of legal Votes, and com- 
« plaining of undue Practices in the chief Officers, and 
praying ſuch relief therein as to that Honourable Houſe 
« thall ſeem juſt and equitable, the Houſe doth thereup- 
on refer the examination of the Petition; and ſo he 
goes on with the Methods of determining Friviledges and 
El-etions. | | 
Upon which he Obſerves, that in ſuch determinations 
of Elections, the Commons may be preſumed to be 
* Conuiant of the facts, and of the Veracity and Credibi- 
© !ity of the Witneſſes, becauſe the whole People of England 
are virtually preſent, &c. But how rarely does it happen 
that they are privy to the facts which they Try, tho 
we ought to preſume they ſhould know, becauſe chief- 
ly thoſe who were choſen from any City or Borough 
formerly, uſed to live or reſide in or near the Place; which 
ſome of ' our Repreſentatives now ſeldom viſit, except 
at the time of Election, and therefore they may be abſolute 
Stranzers, to the Rights and Conſtitutions of thoſe Plac 
from whence they are Elected. ; 3 

An 
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And certainly the Examination without Oath can 
never admit, in ſuch Caſes as Elections are, of ſo Fair and 
Impartial a Trial as Courts of Judicatures that can Ad- 
miniſter Oaths may do; becauſe in theſe Caſes more par- 
ticularly you have to do with a Sort of People, who 
tho they may be frighted with the Solemn taking of an 
Oath; being ignorant, and conſequently eaſier kept in 
awe by that means, yet care not what they ſay when 
examined without; and therefore their firſt Qualification 
which enabled theni to Ele& being upon Oath, it is hard 
that it ſhould be ſet aſide without an Oath: And I take 
the Caſe of the Houle,” paſſing any Bill of Property or 
Attainder without Oath, to be far different from this 
in Queſtion. And that inſtance of the Lords not being 
upon Oath in all their Judgments is trifling, for they 
have what the Law judged” in reſpect to their Honour 
equivalent to an Oath, and that in the moſt Solemn man- 
ner. | i | 5 . 
Next our Author proceeds to inform us what Votes 
the Houſe acknowledges Good and Duly given, and what 
are not admitted as ſuch; all which, as a worthy Member 
of that Houſe, he beſt knows; and I ſubmit to his wiſer 
Jahn: 140 0737 
© Fourthly,* He' demonſtrates that this Remedy is very Proper and 
© Adequate to the Nature of the Offence. © That is, it is very 
«juſt and equal, adapted to the Nature of the Offence, 
_ moſt likely to prevent the Evil thereof, and moſt advan- 
<:tageous to the publick Safety: And ſays, That the Plan- 
© tiff's Action at Law is a Remedy that hath none of 
« theſe qualities; for it is not Juſt - and Equal that 
the Officer ſhou'd pay Damage to one that has not ſuf- 
«fer'd any; neither is it proper that a publick Offence 
* ſhou'd be puniſhed by a private Satisfaction; which is 
© neither likely to prevent the Evil thereof, nor is indeed 
© conſiſtent with the -publick Safety. The Offence is not 
to the Party, but to the Parkament, and of the greateſt 
Conſequence to the Publick, whole Safety depends upon 
Fair Elections aànd Free Parliaments : ' How then can any 
© private Damagel to the Party be a Proper and Adequate Remedy 
o the Nature of the Offence, to repair the'imury to the Publick, 


+ © of prevent the Inconventence © | 


I plainly perceive, notwithſtanding our Author is ſo 
zealous for the Liberty of the Subject, and the Security of 
their Rights, and for doing Juſtice to all the Electors, * 

| G | E 


ne ſ is not of Opinion 
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that the hindring or depriving an 
Elector of his Right of Voting is any Private Offence or 
to the Electar, though be lofes perhaps in that all 
the Priviledge he had in the World; and therefore the Re- 
medy the Parliament Preſeribes in this Caſe is not adequate 
to the Nature of the Offence ; and though the Parliament 
ought to take cognizance of it as an offence againſt him in 
his Publick Capacity as an Elector, yet that gives him no 
Satisfattion, as he is injur d at ſuch a time in his Private 
one, for he does not diveſt himſelf of that when he be- 
comes an Electer: And conſequently the Injury offer d him 
then ought to be ſatisfied to him in his Private Capacity, for 
the Parliament is notabove the Law; but as it is the Legiſ- 
lative Power, it muſt either be ſubſervient to the Common 
Lavty, or a known Law of Cuſtom, or Preſcription peculiar 
to itſelf; for it is no Arbitrary Illegal Power, but a Juſt and 
Equitable Power that diſtributes Juſtice equally to all Par- 
ties. Therefore the Freehold or Freedom of an Elector being a 
thing inherent in his Perſon, the Parliament in the Firſt 
Place onght, as they are Repreſentatives, to ſecure and pre- 
ſerve that Right to any of the Electos, but at the ſame time 
not take away any Right they have in a Private Capacity by 
the Common Law to recover Damages: For if, as our Au- 
thor 285 hae cannot gain Relief by an Action at Law in 
that which is the Principal Right of an Elecfor, he has the 
more Reaſon to be at Liberty to recover his Right as a Sub- 
jet; and in that Caſe the Remedy appointed by Parlia- 
ment is neither proper nor adequate, with reſpect to the 
Nature of the Right, and the Nature of the Wrong, and 
eonſequently the whole Argument made uſe of to this Pur- 

poſe falls to the Ground. 

I would willingly hope Sir H. M. is miſtaken when he 
ſays, Our Wife Anceſtars, in the Settlement of this Re- 
* medy, did not confine their Thoughts to the Reaſon of 
the Common Law in Private que oe Meum and Tuum in 
* Woſtneinſter-Hall, but extending their Care to the Welfare 
«of Ns Pnblick, did Eftabliſh their Concluſion upon the 
Noble Foundation of Government, ang upon the gene- 
ral Good of the whole Kingdom. 0 

If that narrow Reaſon of Meum and Tuum, as he calls it, 
was not the Care of our Anceſtors, F 
morial Cuſtoms: to be in ' ſuch Efteem among the Lawyers? 
And ' how comes the preſent Parliaments to have ſuch re- 


gard 


— 


pray how comes lame- . 


— ' 


| gard to the Regulating of Jurors an 


L 
b 
= 
* 
— 
1 
e 
* 
— 
E 
BY 


d Juries, in which the 
general Good of the Kingdom was thought to be concern d? 
And not only ſo, but in the Trials of Niff Prius, the great 
Advantages of ſuch Trials per pares was always reckon'd one 
of the greateſt Priviledges belonging to the Subjects of Eng- 
and, and the Corruption of thoſe Trials, by Bribes and the 
Like, have been always thought of dangerous Conſequence 
to the Liberties of the People: And I think the Common Law 


of England, which is the Birthright of Engliſhmen, one of the 


greateſt Bleſſings of the Nation, and our Anceſtors well 
knew. that if the Laws of Meum and Tuum ſhou'd be ence 
violated or diſregarded, they might bid farewel to all the 
Liberties of their Country, and the Conſtitution of Par- 
liaments too; for if that great Rule of Juſtice be once In- 
vaded, I know of no Security or Right any Man has if he 
cannot call that his own, according to the Common Ac- 
ceptation of the Law, and not to claim it elſewhere. 


The Fourth Poſition. 
That the Efabliſhing another Juriſdiffion beſodes that of the Houſe 


of Commons, to Hear and Determine Controverſies between the Electors 


and Officers concerning the Right of Voting, or the Qualification of 
Eteftors to give their Votes in the Election of Members to ferve in 
Parliament, will expoſe all Mayors, Bayliffs, and other Chief Offi- 


vers, to multiplicity of Actiont, Vexations Suits, and unſupportable 


Expences, and will ſubject them to Different and Independant Juriſ- 
dictions, and inconſiſtent Determinations in the ſame Caſe without Re- 


lief; | and upon the whole Matter, will not be confiftent with the Con- 


ſtitution of Parliaments, or the Publick Safety. _ 

This Poſition, in my Opinion, will not reach tothe Inten- 
tion, | becauſe there is no other Juriſdiction Eſtabliſh'd or 
Erected than what wes before; and therefore Mayors, Bay, 
, and other Officers, cannot be deterr'd more now than 
they us d to be, unleſs they are Conſcious to themſelves 
that they deſign to admit and refuſe whom they pleaſe to 
Vote, and then, I think, they deſerve the Trouble they 
wilfully bring upon themſelves: But all the Arguments 
rais'd from this Poſition are of no weight in this Caſe, as 
I apprehend, unlefs Sir H. M. had proved that there is ano- 
ther Juriſdiction Eſtabliſn'd that was not known or al- 
low'd before, and that that ſuriſdiction is inconſiſtent 
with the Conſtitution of Parliaments, and the Publick 

5 SE Safety ; 
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daſety and likewiſe that it inakes. inconſiſtent Derermi. 
nations-in, the ſame Cafe without Relief 


Now the Juriſdictions in vhich this Caſe in Controverlc | 
was try d, was that of the Queen i- Bench and Houſe of Lade, 
neither of which, 41; humbly: conceive; are inconſiſtent 


with the Conſtitution of Parliaments, or the Publick Safe- 
ty. the kirſt being the Queen's immediate Court, where An- 
ciently the ä — us d to pronounce Judgment in Per ſon. 

The Gteat Charter of æhe Liberties of England, which I may 
call ; the firſt Letters of Manumiſſon of the People of this 
Realm out of the Norman Servitude, doth by the Mouth of 
mT Ts 29M amongit many other Freedoms, ſpecifie this one; 


nepeentg * 26 libertatihus, vel liberis . conſuetudintbus ſius, aut 
utle netury! ut gvuletut aut alipuo odo deſtruatur, nee ſupen eum ilu- 
usa, [i ſuper, rum mittemus niſi 15 ye NN n fe ug- 


57 vel per legam Terre: 1 
pretence of which Grant the Common Subject thought 


his f free from that; irregular Power, which the former 


Kings and their Council of State had exerciſed upon him, 


and faucied that he ought. not thenceforth be drawn to An- 
yer in any Caſe; except it were by way of Indictment, or by 
of good and lawful Men, being his Frers, only accor- 


of the Statute gught to be underſtood of the Reſti- 
1080 ge en hen made of the ordinary Juriſclictian in Common 

_ ior BY not for Reſtraint of the Abſolute Anthori- 

F rv ,onl fol in a fe rare and ſingular Caſes, and. there- 
uits 


hat followed; ſome Caſes daily creeping out of 
for which no Law had been provided. and ſome Mi/- 
aan happening from time to time in the diſtribu- 
wm gf thoſe Laws that were already Eſtabliſhed; it came to 
that many, finding no other Help for their Grievances, 
Weds enfqrced. to due tothe King's Petſon in his Court for Re- 
y and he knowing himſelf tobe the Chief Juſtice within 


d Juſtite whealſoever it ſhou d be required at his ee 

5 al the Parliament 28, Edw. I. 5 th zu the — 
As by: which it was provided, that tha Chan- 
nnd ©: rae the,. King 's-Bench ſhou d follow the King 
where Sen ehe Spe and it is certain Within Five: Years: 
next after EO the Reign of King Edward the 
Thixd it 1 5 5 by Farliament, that the wanne 

_— tue 0 


1 


Jann Capiatur, vel impriſonetur, aut diſſeiſteter de libero te- 


ug. to the Courſe of the Commin Lam; whereas indeed theſe 
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. Realm, thought himſelf. bound to deliver Judg der 
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of che Gef Churts"how'd be wholly and engste 


| that: might break out to the contrary; it was after wir 


they yare to be Tut 


the Puniſhment 
verſi s, then 3 is the'Jydgmetit" of this Houſe of Parliament 


Courts ar 


ed; And for the more aſſured Suppreſſion of all Attempt 


by*the Parliaments 25 Edπ] k V. Cap. 28 Edi. III. Cap. 5 t. ay 
vided 'ah@proMibited; that no Man ſhou'd be put to Anſwer 
before the King; or any other Juriſdiction, before due Pro- 
ef Was macle ini one of the Courts of Weſtminſter by Matter of 
Revord'#nd'Oritinal it, according to the Ancient Laws of 
the Land. 

And then withir a ſew Years theſe) Accuſations and Coni- 
plaints grew more and more Grievous ; ſo that it was De- 
creed 55 the Parliament, 12 Edw. III. Cap. 3. that if any 
thing” ſhibwd be dene in that behalf contrary to the Old 
Law of the Land, the ſame ſhould be void in the Law, 
ang Eels for Efrby + to 

Now by the tofling of this' Ball of Power to and fro, be- 
tween the King; !. Council; and Parliament, it may at once 
very well appear ot! the one Side, how hard and rare a thing 
it'i$For Great Men Arrayd'with high Authority to contain 


themſelvet withitf prefixd Tini and Bounds of their 
Power, attd'on the otfler fide;how Tmpatient are Private Men, 
1 12 without doubt ever WII I be, to have their Cauſes Deter- 


before the Ring in Council, or in Parliament, where 


they e'To'f gnoxrant of the Proceeding, in either of which 
«th! 


ey arc ve fealous of having hard Meaſure; becauſe 


d, as they think, by an Irregular and Un- 
ebntroutable Authority, they ſind themſelves Deſtiture of 
all Counſel and Advice which way to turn herein, ſince no 
Man of Fearning can tell or aſſure them before hand what 


5 Conſeg aence or Iſſue will be; whereas the Zucceſs 


ea be foretold in moſt other Controverſies which 


he to Determination, by Ruled Law and Bounded Furiſ- 


Me an. 229 
The. next Turifai&ion 3 came before, was the 
Houle' of Lords, the Supream Judicature of the Nation; 
for if güte re As Cicero ſaid, be Coſlverſant either in 
ffences, or in the Deciſion of Contro- 


of as ample Auth aft as the Sentence of any, or all other 

it pronounceth Laws that do bind 
all Per ſüfte in alf Caults bs welt Eccleſiaſtical as Temporal, 
whereof you may ſee a great many Examples in the Vo- 


lame of Old Sazon Parliaments, how Strange a thing ſoever 
FH our 


| os Late 
[28 ] * £3 
bur Popiſh Clergy of later Times have thought that to be. 
It hath alſo Juriſdiction in ſuch Caſes which have need of 


Help, and for which there is no Help by any Law already 
in | ia ; and whereas the Erroneaus , Judgments of any 
other Courts muſt be Reverſed by a Higher Authority; this 
Court doth not only Reverſe the Errors of the Queen s- Bench, 
which is Superior to all the other, but it may alſo amend the 
Errors committed in the Parliament itſelf, if any ſuch 
ſhall at any time appear. 

And therefore the Preſident of this Action is conſiſtent 
with the Priviledges of Engliſbmen, with Magna Charta, or 
the Bill of Rights, and with the Fundamental Conſtitu- 
tion of Parliaments; and ſo conſequently ſuch Actions 
may be brought at Law, and may, as this was, be removed by 
Writ of Error into the Houſe of Prers, and yet at the ſame 
time the Officers concern'd in Elections are not made ſub- 
ject to Two Different and Independant juriſdictions, but 
properly to One Supream and Final Determination. 

elf a Sheriff (or other Chief Officer, ſaith a Learned 


judge) be thus liable to Actions at Law, let us conſider | 


© what and whom he is to fear; he may fear the Suit . of 
the Party, and he may fear the Suit of the King; it fol- 
© lows neceſlarily, that if an Action lies, an Information 
for the King will lie alſo for the Miſdemeanor of his Of- 
« fice, if it be not a Caſe Priviledged by the Completion of it 


as Parliamentary, from being Examined in Weſtminſter-Hall; | 


© if he may be Puniſhed at the Suit of the Party, he may 
certainly as well be Puniſhed at the Suit of the King; if 
«ſo, where is the Officer's Security? Will his Innocence 
« ſecuye him? That will be Tried by a Jury of the Countrv 
« where the Election was, where it may be they will be ot 


an Oppolite Party: The Party may wait his Opportunity, | 
and queſtion him Twenty Years after; and if he be Condem- 


© ned, his Puniſhment is unlimited, a Fine may be ſet at 
© any height for the King, and Damages may be given to 


any Value for the Party; Where is his Security upon ſuch 
Proceedings? Will he not be more afraid of ſuch Puniſhment 


at Common Law, than of any Puniſhment by the Com- 


« mons? Will not, nay, may not this Terror make him 


« deſire to pleaſe them that can thus Paniſh him, rather] 


& © 


*than do Right? And will not that be dangerous to the 
 « Conſtitution of. Parliaments ? | | 
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Tho this be the Opinion of a Leathed Judge, I 


think it is very eaſily convertible to the quite contrary 
Senſe to which he deſign d it; and when that is done, will 


make both better Law and more plauſible Reaſon than as it is 
us d tothe preſent purpoſe ; for notwithſtanding the Sheriff; 


or any other Officer, be liable to Actions at Common Law, 
it does not follow that becauſe the Party grieved ought to 
have Remedy by an Action at Common Law, that there- 
fore an Information for the King. will alſo lie for the Mil. 
demeanor of his Office, becauſe the Nature of ſuch an 
Action is Priviledged from the Prerogative of the Crown 
by that of the Parliament. | 

And may we not with more Reaſon ſay, will not El-ors 
be more afraid of Puniſhment from the Commons than of any 
Puniſhment at Common Law? Will not, nay, may not 
this Terror make them defire to pleaſe them that can Pu- 
niſh them at pleaſure, rather than thoſe that can only In- 
fAi& Puniſhment according to the known Rules of the Law? 
Here they have Certainty and Security in their Pro- 
ceedings, otherwiſe they know not what Damages may en- 
ſue, nor what Hazards they run; befides the tediouſneſs 
of attending one Parliament is a much greater Burthen than 
all the es they can 'reaſonably ſuſtain at Common 


Law; tho at the ſame time I am of Opinion with Sir H. M. 


that there is nothing ought to be ſo dear to the Commons of 


England as a Free Parliament; that is, a Houſe of Commons 


every way Free and Independant either of the Judges or 
Lords; Free in their Elections, and Free in the Determina- 
tion of thoſe Elections; Free to Complain of Offenders, and 
Free from Fear of Great Men in the Proſecution of them ; 


| Free to preſerve the Properties of the Subject, and Free to 


part with a Share of them for the Publick Service; this is 
a Free Parliament by our Conſiitution > But then I mult proceed 
with the Freedom of Parliaments, in Oppolition to our Au- 
thor, and ſhew that Electors ſhould be Free to give their 
Votes at any Election; and if their Votes are not received 
and admitted on the Poll, ſhall be Free to Commence Acti- 


ons againſt the Officers; and when Judgment is given againſt 


im] them in Weſtminfter-Hall, ſhall be at Liberty to bring it into 

the Houſe of Peers; in this Senſe the Nation may have a 

a Free Parliament, not directly contrary, but agreeable to the 

Deſign of the Conſtitution, and the Publick Safety ; that is, 

a Parliament that will be Free and Noble to do all manner of 
91 Good, 


„ 
t 24] 
Good, 0 hoEvil} and uot, J hope, our- preſent Patia- 
ment is, ho have taken effectual Care to find out proper. 
Meaſures for the Relief and Safety of the whole Nation; 
and I believe there is no Honeſt Main that is nut fully 2 
5 the Sincerity of this Parliament, and of their Fi- 

ty to diſcharge the Truſt repoſed in them) 9 vhs 70 

I queſtion not but the Argument, which our Author en- 
deavours to overthrowy wilt ſtand good fill,» notwith- 
ſtanding any Reaſons offer d toithe contrary: ; that is, ſince 
the Ancient Common Law of Hngland gives the Electors 
their Fretholds, it'ought alſo to preſerve to them: their 
Right of Voting for the Security thereof; and that 'there« 
fore the Plantifi oughit to have his Remedy in the 1 of 
Weſtmunfters Hal. 21 TEN "11 TAY OCD CELL . 23 7 

The Arguments uſed by the Lords, that the Commel Lats 
i5'/\tonſtant3/Vſuge for time Jmmemotial is thus Anſwery by 
Sir H. M. How chen cun this Action be ſupported by the 
common Law, when no ſuch Action was ever brouglit be- 
fore? Our Author might obſerve: tho Ujage makes Law, 
vet Common La is not Conttanti Ufage, for wwe have ne 
Caſes every Day determinable by 2 that were never 
known before; and con ſequently cannot be gruunded upoꝝ 
any Cuſtom or. Uſage, and the Authority of Judge It. 
ton in this Cafe is but a bare — for the neceſſity 
of any New Law has been judg'd a ſufficient Juſtification 


for 9 Innovation, and eſpecially where the Priviledges 


and Liberties of the People come in b. and there 
are many Chſes in the It Reign chat will juſtifie this Poſi- 
tion, which Ihope none yet — be ſo hardy as to gainfay 3 
other wiſe a great many of the Tran ſactions of the late Re- 
volut ion will fall under vile Cenſures, and never gain Ad- 
mittance for Poſterity to make Preſidents of. dg 
But here we have Aagna Charta, the Law of Parliamailesy 
the Lawof the Land the Law of Meſtminſter- Hall, to an: 
fwer for this Liberty of Electors I Contend for, and wie 
does certainly preſerve the Rights of all the Commons of 
England; and undoubtedly the Preſer vation of the Rights 
of the People, is the Preſervation of the Rights of the Re- 
preſentatives; and indeed it ought in Rea ſon to be ſbſ be- 
cauſe the Right of the Eleftors is ee the Right 5 or 
the Elected butiTemporaty: o eee 
As to the Officers being arbitrary; they: are whe 
cod by the Filaluimenty and the uhanfiverable Reaſons thar 


oO the 


* Bd 


the Houſe of Lords or Judges determining doubtful Electi- 
bus, Ithink, are fully demonſtrated in this Diſcourſe, ſhew- 
ing the Commons cannot be ſo proper Judges in their own 
Rights, becauſe the ultimate Reſort in Point of Iudicature 
is lodg'd with the Lords, and therefore the Commons are 
not Robb d of any Judicature that legally belongs to them: 
Befides, t hat can never be a Priviledge of Parliament that 
is incompatible with the Rights of the People. þ 
And therefore it may be determined fairly from hence 
that the Plaintiff had good Cauſe of Action in this Caſe. 


ff, Becauſe the Plaintiff was not permitted to give his 
Vote, or it was not received, and conſequently he was de- 
prived.of his Right in having his Vote rejected by the Offi- 
cer, who did not receive or admit the ſame upon the Poll. 
2d), Becauſe this was no Matter triable in Parliament, 
but in the Courts at Meſtminſter-Hall. | 
Za, Becauſe there is a proper Remedy at Law, and not 
elſewhere, that is adequate to the Nature of the Offence. 
4thly, Becauſe ſuch an Excellent. Precedent as this will 
prevent a Multitude of Inconveniencies, by Diſcouraging 
Mayors, Bayliffs, and other Officers, againſt ſetting up for 
Judges to determine in the like Caſes again. 2 
* '5thly, Becauſe ſuch Actions are more conſiſtent with the 
Buſineſs of Common Law, where all Controverſies are de- 
termined per parex. 3 | 
- Gthly, Becauſe ſuch Officers, as receive or refuſe Votes, 
and declare a Majority, are purely Miniſterial, and can ne- 
ver act as Judges in that Capacity, — _ 


Our Author, to conclude his Diſcourſe, fays, In all for- 
mer Times Private Perſons have been afraid to make Ex- 
© periments entirely New in any Government, and the At- 
«< tempts of it have very often ended in the Diſturbance of 
that Government where they were practiced; but more 
© commonly in Puniſhments very remarkable on the Pro- 
r e ee, e 
But in this Age, where Men Diſtinguiſh themſelves by 
„many New Notions in Religion, Politicks, and Morals, 
(he would have ſaid Morality) ſome have preſumed to 
© make Steps very contrary to the Prudence of all their 
« Predeceſlors ; and many Contradictions break out, to the 
« Surprize and Amazement of Oe Poor Underſtand- 
© INgs. - 
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« irigs. All Parties are to be Diſcountenanced as Enemies 
© to Publick Peace and Quiet, yet Fadons do in Truth grow 


bo higher than ever they were known; Union and Mode- 


ration are Piouſly Reccommended from the Throne, to, 


* make us all Happy, yet Men have found out many In- 
ventions to foment and widen Diſputes unprecedented, in 
their Warmth and Bitterneſs, even among the Eſtates of 
© Parliament, from whoſe Unanimity in Councils alone 
© thoſe mighty deſirable Ends of Peace and Union are to be 
© hop'd for; and to compleat all, this Unfortunate Con- 
juncture of Affairs againſt a New Parliament, which may 
© be very ſoon called, and cannot te bers delay d, there is a 
Proffer made for a New Meth trying who ſhall be 
the Electors of it, which if it ſhould be Fracticed, can- 
not but beget a New Calamity. 

There have indeed been Princes who 13 required the 
Publick Officers to Return ſuch Members as they ſhould 
Name, but it is happy for us that we are Bleſſed with ſuch 
« an Excellent Queen that does not deſire to Exerciſe any 
+ ſuch Power, c. 
Our Author has herein obſerved the Policy of Men, who 
when they come to die are refolyed to make a Peaceable 
and Bleſſed End, they have Eniſhed their Courſe, they have 
contended with the World as long as they are able, and 


now they are going to leave it, they would Purchaſe Hea - 


ven at the Price of a few fair Words, and fo, take a Friend- 
ly Farewel of all Mankind. Thus Sir H. M. wou'd go off 
the Stage with Applauſe of all Parties that contend tor 
Peace and Quietneſs, but miſs the moſt of finding it 
amongſt thote who ſtrive to gain it by Diſputes ; for he who 
Studies ſo Induſtriouſly to Reconcile Matters, acknowledges 
at the ſame time that there has been Un . 
Warmth and Bitterneſs even amongſt the Eſtates in Parlia- 
ment; ſo that I hope a great Share of their Gall may be 
thrown off, and this will ſit the eaſier upon their Stomachs; 
for I prepared not this to Offend, but Gratifie ſuch Palates 
as had been overcharged with Heat and Choler; and there - 
fore 1 exhibit. this as a Moderate Draught to cool and heal 
the Inteſtine Diviſions, not to At, and diſcompoſe the 


Union, but lute the Juottures cloler, and W a N 


Connexion. 


FINIS. 


— 


